Formation of Contract- when
completes

Introduction:
In one of its most recent judgments, in the case of Padia
Timber Company (P) Ltd. Vs The Board of Trustees of
Visakhapatnam Port Trust Through its Secretary 1, the Hon’ble
Supreme Court considered the issue of regarding formation
of the contract between the parties, which was the bone of
contention between the parties. The Hon’ble Apex Court
found that neither the trial court nor the high court had
considered this crucial issue, while deciding the case.
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Factual Matrix:
The Respondent floated the tender for supply of Wooden
Sleepers in July 1990. Clauses 15 and 16 of the tender read as
under:
“15. The purchaser will not pay separately for transit
insurance and the supplier will be responsible till the
entire stores contracted for arrive in good condition
at destination. The consignee will as soon as but not
later than 30 days of the date of arrival of stores at
destination notify the supplier of any loss, or damage
to the stores that may have occurred during transit.
16. In the event of the supplies being found defective
in any matter the right to reject such materials and
return the same to the supplier and recover the
freight by the Port is reserved.”
The Appellant submitted its offer but did not accept Clauses
15 and 16 of the Tender and rather made a counter
proposal. Appellant made a specific condition in its offer
that inspection of the sleepers would have to be carried by
the Respondent only at the depot of the Appellant.
On 8.8.1990, when the tenders were proposed to be
opened, the Appellant submitted its revised quotation
agreeing to supply wooden sleepers to the Respondent on
the terms and conditions submitted in the said letter, which
was dated 8.8.1990. The Appellant reiterated that the
Respondent could inspect the wooden sleepers to be
supplied at the factory site of the Appellant at Vepagunta,
Visakhapatnam, as this would facilitate re-transit of rejected
goods to the depot of the Appellant, without additional
financial burden.
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It was further made clear that if Respondent still required inspection to be conducted at the
site of the Respondent, the Appellant would charge 25% over and above the rate quoted by
the Appellant for supply of wooden sleepers. Vide another letter dated 20.10.1990, the
Appellant reiterated its disagreement for inspection at the store of the Respondent and
stated that in case the Respondent insisted on inspection at its store, Appellant would
charge 24% extra instead of 25% as mentioned in its earlier letter. Significantly, this letter of
the Appellant was duly received by the Respondent. Respondent informed the Appellant,
vide its letter dated 29.10.1990, about the acceptance of the offer of the Appellant for
supply of wooden sleepers at the rate quoted by the Appellant. In the acceptance letter
dated 29.10.1990, though the Respondent agreed for inspection to be conducted at the site
of the Appellant, it imposed the further condition that the Appellant would have to transport
the wooden sleepers to the General Stores of the Respondent by road, at the cost of the
Appellant and the final inspection would be made at the General Stores of the Respondent.
The Respondent also requested the Appellant to extend the delivery period of the sleepers
until 15.11.1990.
As the additional condition sought to be imposed by the Respondent was not as per the
Appellant’s offer, Appellant refused to accept the same vide its letter dated 30.10.1990. The
Appellant also declined to extend the delivery period, since prices had gone up. Therefore,
the Appellant rejected the proposal of the Respondent and requested for release of earnest
money deposited by the Appellant. After obtaining of internal sanction, the Respondent
issued the purchase order dated 31.10.1990 requiring the Appellant to supply 10596 Broad
Gauge Track Sleepers and 761 Broad Gauge Special Sleepers of 1st Class Salwood as per the
terms and conditions specified in the purchase order.
Responding to the Appellant’s letter dated 30.10.1990, Respondent vide its letter dated
12.10.1990 requested Appellant to supply the material ordered as per the purchase order
contending that the purchase order had duly been accepted by the Appellant within the
period of validity. Respondent further warned the Appellant was warned that in case
supplies were not made as per the purchase order, risk purchase would be made at the cost
of the Appellant and the earnest deposit of Rs.75,000 would be forfeited.
On 27.11.1990, the Appellant contended that that there was no contract between Appellant
and the Respondent and once again requested for release of earnest money deposited by
the Respondent in favour of Appellant.
On 03.09.1990, the Respondent placed order for supply of wooden sleepers on 3rd party at
much higher rate.
Proceedings before the Trial Court and High Court
In April 1992, Respondent filed a suit before the Court of Additional Subordinate Judge,
Visakhapatnam seeking damages to the tune of Rs.33,19,991/- along with interest. In June,
1994, the Appellant filed a suit against Respondent before the same court claiming refund of
earnest money deposited by Appellant along with interest @ 24% per annum.
The above suits were clubbed together and were disposed of vide common judgment and
order dated 31.3.2000 decreeing the first suit in favour of the Respondent and dismissing the
second suit filed by the Appellant. The trial court concluded that there was a concluded
contract between the parties because the Respondent had accepted the offer of the
Appellant and issued a letter of intent cum purchase order dated 29.10.1990, which was well
within the period of validity of price quoted by the Appellant i.e. 31.10.1990. The trial court
further held that in view of the concluded contract having been formed Appellant had
committed breach of contract by not supplying the wooden sleepers to the Respondent.
The high court dismissed the appeal filed by the Appellant holding trial court had considered
the entire evidence and material available on record for decreeing the suit of the
Respondent and dismissing the claim of the appellant. The high court, though noted several
judgments cited on behalf of Appellant in support of its contention that there was no
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concluded contract between the parties, however, there was no discussion in the said the
judgment of the high court on the said issue.
Decision of the Hon’ble Supreme Court
The Hon’ble Apex Court set aside the decision of the high court as well as that of the trial
court holding the Appellant entitled to refund of earnest money deposit along with interest
@6% from the date of institution of the suit till the date of payment.
The Hon’ble Apex Court found that though the trial court had relied on Section 4 of the
Contract Act but it had completely overlooked the provision of Section 7. On reading of the
provision of Section 7 of the Contract Act, the Hon’ble Apex Court held that it is a cardinal
principle of the law of contract that the offer and acceptance of an offer must be absolute.
The court held that the offer and acceptance must be based or founded on three
components i.e. certainty, commitment and communication. It was further held that an
acceptance with a variation is no acceptance and in fact amounts to a counter offer which
must be accepted fully by the original proposer before a contract can be said to have been
made. Referring to the facts of the case, the Apex Court held that both the trial court and
the high court over-looked the main point i.e. the appellant offer was conditional offer
requiring the inspection to be conducted at the depot of the appellant. This condition was
not accepted by the Respondent in absolute term. Rather the Respondent imposed a further
condition that the goods would be finally inspected at the store of the Respondent. This
further/additional condition was not accepted by the Appellant. Therefore, there was no
concluded contract and accordingly no question of breach on the part of the Appellant
could arise.
Conclusion -: The decision of the Apex Court in the above judgment is based on simply
following the first principles of law of contract. Parties must agree on the same thing, in same
sense is the sin-qua-non for formation of a valid contract. Without consensus ad-idem no
valid contract can be formed. Similarly, for examining at whether and when a valid contract
was formed recourse should be taken to the principles of ‘offer’, ‘acceptance’ and
‘revocation of acceptance’ as mentioned in Chapter 1 of the Contract Act. Parties by
agreement cannot deviate from the said principles, and yet contend that valid contract was
formed.
It is relevant to refer to saving to Section 1 of the Contract Act which reads as under:
“Saving.- Nothing herein contained shall affect the provisions of any
statute,
Act or regulation not hereby expressly repealed, nor any usage
or custom of trade, nor
any incident of any contract, not inconsistent
with the provisions of this Act.”
Therefore, only such contracts which were not inconsistent with the provision of the Contract
Act were saved at the time when Contract Act was brought on statute book. Accordingly, it
can be contended that all contracts must comply strictly with the principles enunciated in
the Contract Act, to be adjudged as valid.
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