SéP

SINGHANIA & PARTNERS ..~

SOLICITORS AND ADVOCATES

Section 135 ( Corporate Social Responsibility)

of the Companies Act, 2013.

An Overview and Compliance Checklist

INDO-FRENCH CHAMBER OF COMMERCE

Prepared for Indo-French CSR Forum - First Edition held on Thursday, 14th April, 2016-
A Seminar on Sharing & Exchanging Best Practices of Indo-French Corporate CSR.



United National Industrial Development
Corporation (UNIDO) defines Corporate Social
Responsibility (CSR) as a management concept
whereby companies integrate social and
environmental concerns in their business
operations and interactions with their
stakeholders. CSR is generally understood as
being the way through which a company achieves
a balance of economic, environmental and social
imperatives (Triple-Bottom-Line Approach),
while at the same time addressing the
expectations of shareholders and stakeholders. In
this sense it is important to draw a distinction
between CSR, which can be a strategic business
management concept, and charity, sponsorships
or philanthropy. Even though the latter can also
make a valuable contribution to poverty
reduction, will directly enhance the reputation of
a company and strengthen its brand, the concept

of CSR clearly goes beyond that.
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CORPORATE SOCIAL RESPONSIBILITY

The Companies Act, 2013 (“Act”) had inter alia introduced the concept of Corporate Social
Responsibility (“CSR”). The requirements concerning CSR were completely unknown to both the
regulator and the industry alike. That being said, the provisions being hailed by the social activists
with two percent of the net profits of the corporate giants being allocated towards social initiatives.
We illustrate below some of the key considerations vis-a-vis CSR.

Definition

In terms of Rule 2 (c) Companies (Corporate Social Responsibility) Rules, 2014 (“CSR Rules”) as
amended from time to time, CSR means and includes:

(i) Projects or programs relating to activities specified in Schedule VII to the Act; or

(ii) Projects or programs relating to activities undertaken by the board of directors of a
company (“Board”) in pursuance of recommendations of the CSR Committee of the Board
as per declared CSR Policy of the company subject to the condition that such policy will
cover subjects enumerated in Schedule VII of the Act.

Applicability.

Every Indian company including its holding or subsidiary company and a foreign company (body
incorporated outside India, which has a place of business in India whether by itself or through an
agent, physically or through electronic mode, and which conducts any business activity in India in
any other manner) having its branch or project office in India, would be required to constitute CSR
committee from amongst the Board if its fulfils any one of the below mentioned criteria during any
of the preceding three financial years:

a) Net worth of Rupees Five Hundred Crores or more; or
b) Turnover of Rupees One Thousand Crores or more; or
) Net Profit of Rupees Five Hundred Crores or more.

Composition of the CSR Committee:

Every company satisfying any one of criteria as mentioned above would be required to constitute a
CSR committee with three or more directors out of which at least one director shall be an
Independent Director, barring in case of:

a) A company which is not required to appoint an Independent Director shall have its CSR
committee without such director.

b) A private company having only two directors on its Board shall constitute its CSR
committee with such two directors.
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) A foreign company meeting the aforementioned criteria shall constitute a CSR committee
with a least two persons of which one person shall be a resident Indian and another person
shall be nominated by the foreign company.

CSR Policy.

The CSR committee shall formulate and recommend to the Board, a CSR policy indicating the
activities to be undertaken by the company as specified in Schedule VII of the Act and thereafter.
The Board after taking into account the recommendations made by CSR committee, shall approve
the policy for the company and disclose the contents of such policy in its report and also placed it
on the Company’s Website, if any.

A CSR policy shall be formulated by the company which shall include the activities to be undertaken
and it is a responsibility of the Board to ensure that activities included by a company in its CSR
policy are related to the activities included in Schedule VII of the Act.

CSR committee shall also recommend the amount of expenditure to be incurred on the activities
referred as mentioned in the policy.

Role of the board and the CSR committee

Net worth = 500 Crore INR
Turnover = 1000 Crore INR
Net profit 2 5 Crore INR

J
|
Role of the board CSR committee
e Form a CSR commiittee e Three or more
e Approve the CSR policy directors with at least
e Ensure implementation one independent
of the activities under director
CSR e Formulate and
e Ensure 2% Spend recommend a CSR
e Disclose reasons for policy to the board
not spending the e Recommend activities
amount (if applicable) and the amount of
expenditure to be
incurred
e Monitor the CSR policy
from time to time

Page 4



Components of the CSR Policy

The CSR policy of the company shall, inter alia, include the following namely:

(a)

(b)

a list of CSR projects or programs which a company plans to undertake falling within the
purview of the Schedule VII of the Act, specifying modalities of execution of such project or
programs and implementation schedules for the same; and

monitoring process of such projects or programs.

Activities /Expenditure not included in CSR.

The following shall not be treated as CSR activities/expenditure:

1.

The activities undertaken by the company in its normal course of business.
The CSR projects or programs or activities under taken outside India.

The CSR projects or program or activities that benefit only the employees of the company
and their families.

Contribution of any amount directly or indirectly to any political party under section 182 of
the Act.

One off events such as marathons/awards/charitable contribution/ advertisement/
sponsorship of TV programmes, etc.

Expenses incurred by companies for the fulfilment of any Act such as labour laws, land
acquisition act, etc.

Any other expenditure on projects or programs or activities which are not in conformity or
not in line with activities laid down in Schedule VII of the Act.

It is important to note that any surplus arises out of the CSR projects or programs or activities
would not form part of the business profit of the company.
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CSR Activities according to Schedule VII of the Act :

Contribution to
Eradication of Prime Minister’s Improving maternal Gender equity and
extreme hunger and il relief fund and other health and reducing women
poverty such state and child mortality and empowerment
central funds

Vocational skills
Social business Education enhancing Environmental

projects Promotion employment sustainability
prospects

Combating HIV- And such other
AIDS, malaria and matters as may be
other diseases prescribed

Activities which may be included by companies in their CSR policy are as under:

(i) Activities relating to eradicating extreme hunger, poverty and malnutrition, promoting
health care including preventive health care and sanitation (including contribution to the
Swach Bharat Kosh set-up by the Central Government for the promotion of sanitation) and
making available safe drinking water;

(i) promoting education, including special education and employment enhancing vocation
skills especially among children, women, elderly, and the differently-abled and livelihood
enhancement projects;

(iii)  promoting gender equality, empowering women, setting up homes and hostels for women
and orphans; setting up old age homes, day care centres and such other facilities for senior
citizens and measures for reducing inequalities faced by socially and economically
backward groups;

(iv) ensuring environmental sustainability, ecological balance, protection of flora and fauna,
animal welfare, agro-forestry, conservation of natural resources and maintaining quality of
soil, air and water (including contribution to the Clean Ganga Fund set-up by the Central
Government for rejuvenation of river Ganga);

(v) protection of national heritage, alt and culture including restoration of buildings and sites of
historical importance and works of art; setting up public libraries; promotion and
development of traditional and handicrafts:
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(vi) measures for the benefit of armed forces veterans, war widows and their dependents;

(vii)  training to promote rural sports, nationally recognized sports, paralympic sports and
Olympic sports;

(viii) contribution to the Prime Minister’s National Relief Fund or any other fund set up by the
Central Government for socio-economic development and relief and welfare of the
Scheduled Castes, the Scheduled Tribes, other backward classes, minorities and women;

(ix) contributions or funds provided to technology incubators located within academic
institutions which are approved by the Central Government;

(%) rural development projects; and
(xi) slum area development.

The activities in Schedule VII of the Act are to be interpreted liberally so as to capture the essence of
the subjects enumerated in the aforesaid schedule. It is for the Board of the company to determine
what is included within the same.

CSR Expenditure.

A company which is required to constitute a CSR committee is required to spend at least two
percent of the average net profit of the past three financial years on CSR activities specified in its
CSR policy.

For this purpose, “net profit” means the net profit of a company as per its financial statement
prepared in accordance with the applicable provisions of the Act and shall not include:

1. Profits arising from branches outside India; and

2. Any dividend received from other companies in India which are covered under and
complying with CSR provisions as provided in the Act.

It has been clarified by MCA vide its general circular no. 01/2016 that the contribution in kind
towards CSR may also be considered as CSR expenditure.

It is pertinent to mention here that any amount spent in excess of the two percent of its average net
profits cannot be carried forward to the subsequent years and/or adjusted against that year’s CSR
expenditure. On the other hand, the Board of the company is free to decide whether any unspent
amount from out of the minimum required CSR expenditure is to be carried forward to the next
year. However, the carried forward amount should be over and above the next year’s allocation
equivalent to at least 2% of the average net profit of the company of the immediately preceding
three (3) years.
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It may be noted that there is no penalty prescribed in the Act in case the company fails to spend the
minimum prescribed amount of its profits towards CSR activities during the financial year.
However, the Board shall specify the reason of such failure in its report of that financial year.

Tax Benefits Under CSR:

No specific tax exemptions have been extended to CSR expenditure per se. In fact, the Finance Act,
2014 has clarified that the expenditure on CSR does not form part of business expenditure. While
no specific tax exemption has been extended to expenditure incurred on CSR, spending on several
activities like contributions to the Prime Minister’s Relief Fund, scientific research, rural
development projects, skill development projects, agricultural extension projects etc. which find
place in Schedule VII, already enjoy exemptions under different sections of the Income Tax Act,
1961.

Your company’s legal checklist for complyving with Section 135 of the Companies Act 2013

o Check the applicability to Section 135 of the Companies Act, 2013 and determine the CSR
budget to be spent by the company.’

e Board to constitute a CSR committee, approve the CSR policy and ensure implementation of the
activities under CSR.

e (SR committee is mandated to institute a transparent monitoring mechanism for
implementation of CSR programmes. Therefore, constitute a CSR Committee to

1. Formulate strategy and activities.
2. Recommend expenditure amount.
3. Regularly monitor CSR policy.

o Review current CSR projects undertaken vis-a-vis requirements of the act. Analyse and develop
a CSR policy and a CSR governance structure. You can implement your CSR policy in either of
the following manner.

o Establishing a separate CSR Foundation: The Company may establish a separate not-for-
profit CSR arm along with the necessary tax and regulatory registrations. Evaluate the pros
and cons of a separate CSR foundation in the form of a trust, society, not-for- profit company
both from a tax and regulatory as well as a programme perspective and register the CSR
foundation under various statutes. The CSR arm has to be registered trust, society or a
company established under section 8 by the company, either singly or alongwith its holding
or subsidiary or associate company, or alongwith any other company or holding or
subsidiary or associate company of such other company, or otherwise.
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o CSR Project Implementation Partner: Ensure that CSR project implementation partner is
selected in alignment to Section 135 of the Act (i.e., with a track record of 3 years etc.) and
conduct due diligence of partners implementing CSR projects including tax and regulatory
due diligence.

Identify effective tax models to implement CSR projects and tax deductibility of CSR
expenditure incurred by the company.

Maintain internal management information system for ensuring an annual review of CSR
activities covering various aspects of the project cycle and Section 135 of the Act.

Reporting and communication of CSR activities in Director’s report in Annual Report of the
company is a mandatory requirement under Companies Act, 2013. Following should be
included in the report:

o Number of members in the committee or the number of meetings of the committee these
disclosures are important from accountability and transparency perspectives.

Details of amount spent on CSR.

Details on focus areas of CSR intervention.

Details of outreach/people impacted.

Explanation given by companies which have not spent the prescribed 2 per cent.

Plan to carry forward unspent CSR amount to the next year.

O O O O O
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About us

Singhania and Partners LLP (Estd. 1999) is an Indian law firm and advise foreign companies with
their India entry strategy and foreign exchange management. Our practice leaders advise
Indian/foreign companies for joint-ventures, Mergers & Acquisitions in India and abroad. We also
have a strong domestic as well as cross border commercial dispute resolution practice.

Our Corporate M&A, Dispute Resolution and IP Litigation practice areas have been rated by
Chambers and Partners, Legal500, and AsiaLaw.

We currently represent clients such as Standards & Poor’s, Raytheon, Verisign, America Online,
McGraw Hill Education, Case New Holland, Inmarsat, Denel, Oxford University Press, and Fiat.

We are particularly strong in Infrastructure (Roads & Highways, Railways, Ports & Shipyards),
Aerospace, Defence, Energy and Natural Resources (Power, OQil & Gas), Banking & Financial
Services, Food, Drugs & Cosmetics, Education, Healthcare, Real Estate, and Information Technology.

Our Corporate Governance Practice

e Focus on ensuring regulatory, procedural and business compliance requirements of the client
are met and risk of non-compliance is minimized.

e Significant experience in advising senior management of companies of all sizes on corporate
governance procedures, conduct of AGMs, investor protection committee guidelines, disclosure
and transparency rules.

e Advisory covers regular secretarial compliances pursuant to the Companies Act and LLP Act.

e Advisory for constituting CSR committee, policy formulation and monitoring required under the
Companies Act and rules.
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Prominent Clients
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Our Footprint in India
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Practice Leaders

Ravi Singhania
Managing Partner
ravi@singhania.in

Core Expertise
Corporate-Commercial

e Commercial Litigation

e International Arbitration
e Mergers & Acquisitions

Dipak Rao
Senior Partner
dipak@singhania.in

§ Core Expertise
Corporate-Commercial
o Intellectual Property
e Project Finance

o Real Estate

Sunil Kumar
Partner
sunil@singhania.in

Core Expertise

e Employment

o Foreign Exchange
Management

Sonil Singhania
Partner
sonil@singhania.in

Core Expertise

e Employment Laws

¢ Intellectual Property Laws
e Real Estate

| Shilpa Shah
Senior Partner
shilpa@singhania.in

Core Expertise

e Corporate-Commercial

e Commercial Litigation

e Employment Laws

¢ Intellectual Property Litigation

. Vikas Goel

Partner

P vikas@singhania.in

Core Expertise

| « Contractual Disputes

e Government Procurement
e International Arbitration
e Real Estate

Shambhu Sharan
Partner
shambhu@singhania.in

Core Expertise

e Antitrust Litigation

e Bank Guarantee Disputes
e Contractual Disputes

Manish Kumar Sharma
Partner
manish@singhania.in

Core Expertise

Capital Markets

o Corporate-Commercial
e Foreign Exchange
Management

Mergers & Acquisitions
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Madhu Sweta
Partner
madhu@singhania.in

Core Expertise
e Construction Disputes
e Consumer Disputes

e Land Acquisition Disputes

Abhishek Kumar
Associate Partner
abhishek@singhania.in

Core Expertise

e Company Law Board Matters

o Intellectual Property
Litigation
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Abhimeet Sinha
Associate Partner
abhimeet@singhania.in

Core Expertise

o Infrastructure

e Project Finance
o Real Estate

Yaman Deep
Associate Partner
yaman@singhania.in

Core Expertise

e Alternative Dispute
Resolution

e Commercial Litigation
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